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STATEMENT OF THE CASE

This case arises out of the 2010 negotiationsdmtviNoel Canning and
Teamsters Local 760 over a successor collectivgali@ng agreement. App.
A1202 At the December 8 bargaining session, the CompadyUnion
negotiators reached agreement on all the termsiefecollective bargaining
agreement. App. A121. One element of the agreewas that the covered
employees would be allowed to vote to select ortevofwage-benefit packages.
Ibid. On December 15, the employees voted to selecobthe packages. App.
Al122. The Union then drafted a collective bargagnragreement containing the
agreed upon terms, including the wage-benefit ppelkalected by the employees,
and presented it to Noel Canning. App. Al124. Tohenpany refused to execute
the collective bargaining agreement, insisting thatparties had not reached
agreement on the alternative wage-benefit packages.

The Union filed unfair labor practice charges witie National Labor
Relations Board alleging that the Company’s refts@&xecute the agreed-upon
contract constituted bad faith bargaining in vimatof Section 8(a)(5) of the
National Labor Relations Act. App. A120. The NBSeneral Counsel

concluded that the Union’s charges had merit asuked a complaint alleging that

! We incorporate the statements of jurisdiction,itiseies, the case and the
facts contained in the brief for the National LaB@&lations Board (pp. 1 — 10).
2 “App.” refers to the deferred appendix.

1
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Noel Canning had violated NLRA § 8(a)(3)id.

After hearing two days of testimony, the admimste law judge found that
the Company and Union had reached agreement omibece and that the
Union’s draft of the collective bargaining agreemesilected the agreed-upon
terms of the contract. App. A134In so finding, the ALJ relied upon the
testimony of Bob Koerner and Mark Weber, who henfibtto be highly credible
witnesses, with their contemporaneous notes ob#eember 8 meeting
reinforcing their mutually consistent testimony§id. The ALJ relied particularly
on “Weber’s very precise testimony” that stood ‘@lutted.” Ibid. Weber is a
long-term Noel Canning employee, who testified titvas present at the
negotiations “as a witness just to take down nbgesscally and then go back to the
Plant and tell everybody how it had gone.” App2Al “Weber testified that
when an agreement had been reached at that sessiamote down what had been
agreed to and went over the terms ‘point by paimth Zimmerman [Noel
Canning’s treasurer] ‘right at the very end to mauee that | had everything
correct in my mind about the two proposals | wasigao take back™ and “that
Zimmerman ‘agreed with everything’ step by steptisg ‘that’s correct’ as Weber
reviewed from his notes each component of thel'twa proposals that the

Company and Bob [Koerner] had ironed out to takeklta the employees for

* The Board later identified one error in the Unidtaft of the agreement
and ordered that that error be corrected. App.8AA119 & n. 4.

2
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them to decide which of either they wanted to dd accept or not.”lbid.

Based on the ALJ’s factual findings, a three-menpamel of the NLRB
unanimously concluded that Noel Canning had vididNeRA § 8(a)(5) by
“[flailing and refusing to bargain with the Union good faith by refusing to
reduce to writing and to execute a collective-bamgg agreement reached with
the Union, Teamsters Local 760, embodying the tergneed to on December 8,
2010, and ratified by the employees on DecembeRQ5), including payment of
a retroactive bonus, thereby repudiating the peirigreement.” App. A118. Two
members of the NLRB panel — Members Flynn and Bleblad been appointed on
January 4, 2012 during a Senate recess. Thertl@mber — Member Hayes — had
been appointed on June 29, 2010 after being coedifoy the Senate.

SUMMARY OF ARGUMENT

[. In challenging the decision of the National balrelations Board, Noel
Canning has advanced two frivolous statutory arqumeThe Company’s
statutory grounds for refusing to obey the Boaattder are so weak and are
advanced in such a cursory fashion as to confiahttte Company is merely
taking advantage of the asserted lack of an NLR&wmu to delay its compliance
with the federal law.

[I. The asserted occasion for delaying enforcernéttie National Labor

Relations Act is the appointment of two of the BRbarembers deciding this case
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on January 4, 2012, when the President reasonabdyrdined the Senate to be in
recess. As the circumstances of this case amphpudstrate, the President’s
authority to appoint federal officials while therfage is in recess is a crucial aspect
of his responsibility to see that the federal lanes faithfully executed. The
meaning of the term “recess” as used in the Re&pgeintments Clause has been
settled for over a century. The Senate is in ‘setender this accepted
understanding whenever it has suspended its primgeeth such a manner and for
a sufficient period of time that its members ateased from their duty of
attendance and are thus free to be absent fro®dhate chamber.

On January 4, 2012, the Senate was in the midstedess established by
the unanimous consent agreement adopted by thgtdrodecember 17, 2011.
That unanimous consent agreement provided th&d¢hate would adjourn on that
date and not resume normal proceedings until Jard8ar2012. During the period
covered by the unanimous consent agreement, thegeSenuld meet for pro
forma sessions only with no business conducted uftanimous consent
agreement precluded the Senate from conductindgpasimess during that period
without the consent of every single Senator. Bycjuding the conduct of any
business without unanimous consent, the agreemead Senators of their duty to
attend and, as a result, no Senator other thametfignated chair was obligated to

attend any of the pro forma sessions. That extepdeod — during which the



USCA Case #12-1115  Document #1406737 Filed: 11/27/2012  Page 12 of 30

Senators were freed of their duty of attendancedamithg which the Senate
chamber was empty and the Senate unavailablegoitdéfadvice and consent on
appointments — was a “recess” within the meaninth®fRecess Appointments
Clause.

ARGUMENT

l. NOEL CANNING'S STATUTORY CHALLENGES TO THE
NLRB’S DECISION ARE FRIVOLOUS.

Noel Canning asserts two separate statutory gsofardefusing to comply
with the Board’s order. Each is frivolous.

A. Noel Canning’s first — and presumably printipatatutory argument on
review is the following: “Given the importancetbk principle of freedom of
contract in labor law, the Board was wrong to djare fundamental principles of
Washington law [regarding the enforcement of vedaoaitracts] and enforce a
contract that is plainly invalid under those prpies — an outcome directly
contrary to the reasonable expectations of thednairygy parties.” Pet. Br. 73-74
(quotation marks and citation omitted).

Whatever may be provided by the State of Washirgtstatute of frauds
with respect to the enforcement of contracts atrmomlaw, the National Labor

Relations Act provides that “[i]t shall be a unfibor practice for an employer . . .

* For the reasons stated in the brief for the NLBR (14 — 23), the Chamber
of Commerce lacks standing to intervene in thigcas

5
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to refuse to bargain collectively with the reprdaéime of his employees” and that
the duty “to bargain collectively” entails “the exgion of a written contract
incorporating any agreement reached if requestegitbgr party.” 29 U.S.C. 88
158(a)(5) & 158(d). Thus, as the ALJ pointed Gufjnder Federal law, it is clear
that the verbal agreement reached here is valiceafaiceable.” App. A124,
citing H.J. Heinz v. NLRB311 U.S. 514, 525-26 (1941).

The clarity of the federal law in this regard pegwhk explains the Company’s
failure to reassert its state law statute of fraarggiment in taking exceptions to
the ALJ’s recommended decision. The fact thatGbmpany did not raise the
point before the Board makes its argument to tlesrCcompletely inexcusable,
since the argument is not only patently withoutitriaut is barred by NLRA §
10(e) which states that “[n]o objection that hasleen urged before the Board . . .
shall be considered by the court” in a challengenfmrcement of the Board’s
decision. 29 U.S.C. § 160(e).

B. The Company'’s fall-back argument that the Badecision is not
supported by substantial evidence is based onlkeba to the credibility of only
one of the two witnesses relied upon by the ALét. Br. 74-77. Ignoring
altogether the “very precise testimony” of Mark \Wekhat went “unrebutted,”
App. Al124, Noel Canning attempts to impeach thenesy of Bob Koerner,

App. A121, through reference to the affidavit heegyto the NLRB Region during
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its investigation of the Union’s charges.

One sentence in Mr. Koerner's affidavit statedottl Roger that | was
voting the contract on Wednesday and that | wooke ¥he contract that we TA'd
[tentatively agreed to] during the December 8 nmggetioting different from that
TA.” App. A122 n. 8 (ALJ’s alterations omittedY.he ALJ observed that “noting”
was most likely intended to be “nothing,” as in tinimg different from that [agreed
upon]” was submitted to the employees for a vdbed. Noel Canning seizes
upon this obvious typographical error to argue thatnonsensical phrase “noting
different from that TA” should be understood to méfaat a “different contract’ . .
. from any supposed agreement” was submitted tonfrabership for a vote. Pet.
Br. 75. Thus read, the affidavit would be incotesis with Mr. Koerner’'s
testimony regarding what he presented to the meshipefor a vote but not
inconsistent with his testimony regarding the agrest reached between the
parties on December 8.

This Court “do[es] not reverse the Board’s adaptiban ALJ’s credibility
determinations unless, unlike here, those detetioimaare hopelessly incredible,
self-contradictory, or patently unsupportabl€adbury Beverages, Inc. v. NLRB
160 F.3d 24, 28 (D.C. Cir. 1998) (quotation mankd eitations omitted).
“Patently unsupportable” aptly describes the Naahi@ng’'s substantial evidence

argument. The Company ignores altogether thertesty of the principal witness
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relied upon by the ALJ and the Board and advaneesiplausible interpretation
of a prior statement made by a different witnesanreffort to put that witness’s

credibility in issue.

The sum and substance of the matter is that Naehidg has literally no
basis for challenging the Board’s decision on tlegit®. Rather, the Company is
simply taking advantage of the controversy overduess appointments to delay
complying with the completely uncontroversial oréggsued by a unanimous
NLRB panel in this case.

II.  THE NLRB PANEL THAT DECIDED THIS CASE WAS

PROPERLY CONSTITUTED AND THUS THE COMPANY MUST
OBEY THE BOARD’S ORDER.

Noel Canning asserts that the NLRB panel thatd#ekthis case was not
properly constituted because two of the three pareshbers were appointed by
the President pursuant to his authority under theeBs Appointments Clause at a
time when the Company maintains the Senate wais metess. Pet. Br. 29-73.
The President reasonably determined that the Serzestén recess on January 4,
2012 when he appointed the two NLRB members intqpres The appointments
were, therefore, valid and the panel that decitiexidase was properly constituted.

A. The Recess Appointments Clause provides {hae“President shall

have Power to fill up all Vacancies that may hapgenng the Recess of the
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Senate, by granting Commissions which shall exqithe End of their next
Session.” U.S. Const. art. I, 8§ 2, cl. 3. “[T]main purpose of the Recess
Appointments Clause [is] to enable the Presidefitlteacancies to assure the
proper functioning of our government” during pesaghen the Senate is absent
and thus unavailable to give its “Advice and Cottisen Presidential
appointments Evans v. Stephen387 F.3d 1220, 1226 (11th Cir. 200éjh (bang.

In Free Enterprise Fund v. Public Company Accountinvgi®ight Board
561 U.S. 130 S.Ct. 3138 (2010), the SupremetCecently emphasized the
Importance of the President’s appointment powelsdgrexercise of executive
authority. The Court’s analysis began by obsertinag “Article Il vests ‘[t]he
executive Power . . . in a President of the Un8&ates of America,” who must
‘take Care that the Laws be faithfully executedt.Al, 8 1, cl. 1;id., 8 3,” and
that, “if any power whatsoever is in its naturegextive, it is the power of
appointing, overseeing, and controlling those wkecate the laws.” 1 Annals of
Cong. 461 (1789).” 130 S.Ct. at 3146 & 313tdfollowed for theFree Enterprise
Fund Court that the Appointments Clause must be in&egrin a manner that
doesnot “contravene(] the President’s ‘constitutional gialiion to ensure the
faithful execution of the laws.”1d. at 3147 (quoting/lorrison v. Olson487 U.S.
654, 693 (1988)).

Anticipating theFree Enterprise Funanalysis by a century and a half,
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Attorney General Stanbery placed the proper ingtgtion of the Recess
Appointments Clause in the context of the Presidatiligation to faithfully
execute the laws:

“It is in the arrangement of executive power tlwatencounter this
guestion. First of all, it is the President whanade the recipient of this
power. ... Now, itis of the very essence ofcexwe power that it should
always be capable of exercise. The legislativegyamd the judicial power
come into play at intervals . . . ; but always amdrywhere the power to
execute the law is, or ought to be, in full exezcidhe President must take
care at all times that the laws be faithfully exedu There is no point of
time in which the power to enforce or execute Hvesl may not be required,
and there should not be any point of time or iraem which that power is
dormant or incapable of actingPresident’'s Power to Fill Vacancies in
Recess of the Senaf@ Op. Att'y Gen. 32, 35-36 (1866).

And, the lesson he drew from that imperative was:

“The true theory of the Constitution in this paiar seems to me to
be this: that as to the executive power, it is gby@ be in action, or in
capacity for action; and that, to meet this netgstiere is a provision
against a vacancy in the chief executive office, against vacancies in all

the subordinate offices, and that at all timesehgia power to fill such

10
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vacancies. lItis the President whose duty it set® that the vacancy is

filled. If the Senate is in session, they museas$o his nomination. If the

Senate is not in session, the President fills #oarncy alone.’ld. at 38.

In exercising his authority to make recess appuamts, “the President is
necessarily vested with a large, although not utgith discretion to determine
when there is a real and genuine recess makingpibssible for him to receive the
advice and consent of the Senatdritrasession Recess Appointmed Op.
O.L.C. 271, 272 (1989) (quotirkexecutive Power-Recess AppointmeB8&0p.
Att'y Gen. 20, 25 (1921)).Accord Evans387 F.3d at 1222Appointments —
Recess Appointmen&3 Comp. Gen. 30, 36 (1948). The President’s
determination that there was “a real and genuioes® of the Senate on January
4, 2012 represents a reasonable application dbtigeaccepted meaning of the
term “recess” to the undisputed facts and circunt&a regarding the state of
proceedings in the Senate at that time. The Rxesgaction in making the recess
appointments in question should, therefore, beagwed by this Court.

B. The Executive and Legislative Branches hawng lagreed that the “most
significant” source for interpreting the Recess dipgments Clause “is the report
of the Senate Judiciary Committee presented on iM2ard 905, in response to a
resolution calling upon it to construe th[at] vetguse of the Constitution.” 33

Op. Att'y Gen. at 24.SeeSen. Rep. No. 4389, 58th Cong., 3d Sess. (1905),

11
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reprinted in 39 Cong. Rec. 3823-24 (1905). Theb186nate Report was issued
pursuant to a 1903 Senate resolution instructiegddbmmittee on the Judiciary “to
report what constitutes a ‘recess of the Senatel, véhat are the powers and
limitations of the Executive in making appointmemsuch cases.” 39 Cong. Rec.
3823. The occasion for assigning the Senate durgiClommittee this task was the
action of President Theodore Roosevelt in declaaifigpnstructive recess”
between the end of the first session and the imaedieginning of the second
session of the 58th Congress at noon on Decemid®03, and then announcing
recess appointments of more than 160 federal dficdgers. Vivian S. Chu, Cong.
Res. Serv.Recess Appointments: A Legal Overva\@ (2011).

The 1905 Senate Report rejected the notion tleaRdtess Appointments
Clause contemplated a “constructive recess” dusihigh the President could act
unilaterally, observing that “[i]jt would seem quée natural that there should be a
‘constructive session’ of Congress or of the Seaata ‘constructive recess™ and
dismissing both concepts as untenable. Sen. Repd389 p. 2. Rather, the
Senate Report concluded that “the word ‘recesss evidently used in the
constitutional provision in its common and popudanse,’id. at 1:

“It was evidently intended by the framers of then€titution that it
should mean something real, not something imagjrsmyething actual, not

something fictitious. They used the word as thesya mankind then

12
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understood it and now understand it. It meansumjudgment, in this

connection the period of time when the Senate tisitting in regular or

extraordinary session as a branch of the Congoess extraordinary
session for the discharge of executive functionsgmits members owe no
duty of attendance; when its Chamber is empty; wheoause of its
absence, it can not receive communications froniPtiesident or participate
as a body in making appointmentdd. at 2 (emphasis omitted).

It was this “practical construction” of “the termecess’™ that was embraced
by Attorney General Daugherty in his influential19pinion:

“To paraphrase the very language of the SenateidngiCommittee Report,

the essential inquiry, it seems to me, is thishésadjournment of such

duration that the members of the Senate owe noafudttendance? Is its
chamber empty? Is the Senate absent so that riataeceive
communications from the President or participata bedy in making

appointments?” 33 Op. Att'y Gen. at 2&ccord28 Comp. Gen. at 36.

In sum, the Senate is in “recess” within the megmf the Recess
Appointments Clause whenever that body has suspeatslproceedings in such a
manner and for a sufficient period of time thatnmsmbers are released from their
duty of attendance and are free to be absent fnenSénate chamber.

C. In terms of the “essential inquiry” delineatedhe 1905 Senate Report,

13
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the Senate was clearly in “recess” when the app@nts in question here were
made. 33 Op. Att'y Gen. at 25. The appointmentseweade during a period
when “the members of the Senate owe[d] no dutyttehdance,” when “its
chamber [was] empty,” and when “the Senate [wasg¢abso that it c[ould] not
receive communications from the President or ppdte as a body in making
appointments.”lbid.

On December 17, 2011, in preparation for “the upiog recess or
adjournment of the Senate,” the Senate adoptedgrimous consent,” “orders
for Tuesday, December 20, 2011 through Monday, ag28, 2012.” 157 Cong.
Rec. S8783 (daily ed. Dec. 17, 2011). The unangnmmsent orders provided that
“when the Senate completes its business todagljauen and convene for pro
forma sessions only, with no business conductetth@ifollowing [specified] dates
....until 2 p.m. on Monday, January 23,” whem|ldwing the prayer and pledge”
and other opening formalities, “the Senate [wobleljn a period of morning
business until 4 p.m. . . . and that following mognbusiness, the Senate [would]
proceed to executive sessionbid.

The unanimous consent agreement was much moréttteaBenate’s
prediction . . . that it would not conduct businasgs pro forma sessions.” Pet.
Br. 49. It was a binding commitment not to condugsiness at those sessions.

This is so, because “in cases in which the Sereg@breed not to conduct

14
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business at a pro forma session,” it has bount iieeto do so and may conduct
business during the covered period only if it “sedpgently adopt[s] a second
consent agreement which would permit [it to] dd sGhristopher M. Davis,

Cong. Res. ServiMlemorandum to Senate Minority Leadbtarch 8, 2012),
reprinted in158 Cong. Rec. S5954 (daily ed. Au@@®,2)° SeeFloyd M.

Riddick & Alan S. FruminRiddick’s Senate Procedure: Precedents and Pragtice
1313 (1992) (“A unanimous consent agreement caebaside by another
unanimous consent agreement.”).

In this regard, “an order by unanimous consentitvilpecifies that [the
covered] series of meetings is to be pro formathatino legislative business is to
be conducted on such days,” 158 Cong. Rec. at S¥®&bre restrictivehan the
typical concurrent resolution adjourning Congreshe typical adjournment
resolution allows the Senate to be recalled byntaprity leader or his designee to
conduct business in whatever way it sees3geS. Con. Res. 1, 112th Cong., 1st
Sess. (Jan. 5, 2011). In the face of a unanimonsent agreement not to do

business, by contrast, the Senate cawmlgtby unanimous consent and thus a

®> The Congressional Research Service memorandempatt to draw a
distinction between situations in which “the Sertas . . . agreed not to conduct
business during pro forma sessions,” and “a pnm&session” held without such
an agreementlbid. The memorandum suggests that the Senate counditict
legislative or executive business” at the lattbid. Since the Senatkd agree not
to conduct business during the period in questene fthe significance of
designating sessions as “pro forma” in the absehsach an agreement is not an
iIssue in this case.
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single Senator can block it from doing businesst gfecisely this reason, the
Congressional Directory a publication of the Legislative Branch — has
consistently characterized such periods of “pronfosessions” where “no business
Is conducted” as “recessesCongressional Directory, Sessions of Congresstolst
112th Congresses, 1789-20411538 n. 2.

By providing that the Senate would “convene far forma sessions only,
with no business conducted,” 157 Cong. Rec. at $3h& unanimous consent
agreement freed the Senators from their “duty t@nalance,” with the predicable
consequence that “its chamber [was] empty,” 33A&y Gen. at 25. “Under
Senate Rule VI, paragraph 2, Senators are requaratiend all sessions of the
Senate unless they are excuselitidick’s Senate Procedugd4. But this rule is
enforced only “[w]hen a quorum call is had and argu fails to respond.’lbid.
And the presence of a “quorum” is only relevanttbe valid transaction of
business.”"New Process Steel v. NLRIH0 U.S. |, 130 S.Ct. 2635, 2642
(2010). Thus, the unanimous consent agreemerbtovéne for pro forma
sessions only, with no business conducted,” 1574CRBec. at S8783, provided
assurance that there would be no quorum call dihegovered periodSee
Riddick’s Senate Proceduld®42 (“A quorum call is not in order unless busme
has intervened since a quorum was last established). As a result, other than

the presence of the designated Chair for lessdlmmmute each session, the Senate
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chamber was empty during the “pro forma sessions.”

From the Senate’s “recess or adjournment” on Déeerh7, 2011, 157
Cong. Rec. at S8783, until that body came “bacdrdfte long break” on January
23, 2012, 158 Cong. Rec. S13 (daily ed. Jan. 2ZB2R@he Senate did not meet in
any regular session or — with one exception — conay business. The single
exception occurred on December 23, 2011, whenéhat8, acting by “unanimous
consent agreement,” adopted a two month extendivarmus tax reductions that
had been passed by the House, and then returhedhigp governed by “the
previous order.” 157 Cong. Rec. S8789 & S8790 yd=dl. Dec. 23, 2011). On
every other day covered by the unanimous conseaeagnt, the pro forma
sessions were opened without any of the usual idresaand adjourned only
seconds later.Seel57 Cong. Rec. S8787 (daily ed. Dec. 20, 2011 k£%nds);
id. at S8791 (daily ed. Dec. 27, 2011) (30 seconds#t S8793 (daily ed. Dec. 30,
2011) (32 seconds); 158 Cong. Rec. S1 (daily ed.31&2012) (41 secondsdt. at
S3 (daily ed. Jan. 6, 2012) (29 seconak)at S5 (daily ed. Jan. 10, 2012) (28
seconds)id. at S7 (daily ed. Jan. 13, 2012) (30 secondsgt S9 (daily ed. Jan.
17, 2012) (28 secondsyt. at S11 (daily ed. Jan. 20, 2012) (29 seconds).

Communications from the President to the Senatierdaring this period
were not placed before the Senate until the rem@sduded on January 23. 158

Cong. Rec. S37 (daily ed. Jan. 23, 2012) (receigingmmunication dated
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January 12, 2012). Even more to the point, it @ardg when the Senate returned to
business on January 23, 2012 that “the Presidifigediaid before the Senate
messages from the President of the United Statesiing sundry nominations.”
Ibid. Prior to that date, “the Senate [was] absenihabit c[ould] not receive
communications from the President or participata bedy in making
appointments.” 33 Op. Att'y Gen. at 25.

Under the “essential inquiry” delineated by th@3 $enate Report, the
Senate was in recess at the time of the appoingmegiuestion herelbid. The
“pro forma” sessions held by the Senate duringogreod of this recess, during
which no business could be conducted and duringiwio Senator other than the
chair was called upon to be in attendance, wer@mgimore than “constructive
sessions” of the sort the 1905 Senate Report dsswhias irrelevant to the Recess
Appointments Clause. Sen. Rep. No. 4389 p. 2.

The fact that, acting by unanimous consent, tmateedid override the
“Orders for Tuesday, December 20, 2011 through Mgndanuary 23, 2012” to
conduct business at the December 27, 2011 sessied to passing an extension
of the tax reduction does not make the period gstjan any less of a recess. The
Senate could convene for a day to take exactlgainge kind of action during the

recess period set by a typical concurrent resaldjourning both houses of
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Congress.SeeS. Con. Res. 1, 112th Cong., 1st Sess. (Jan011)2

Noel Canning argues that the pro forma sessiansudficient to meet the
Senate’s constitutional obligations not to adjoi@mmore than three days without
the consent of the House, art. |, 8 5, cl. 4, analssemble at least once every year
on January 3rd, amend. XX, § 2, and therefore imeisufficient to preclude a
“recess” within the meaning of the Recess Appoimin€lause. Pet. Br. 42-44.
But the Company simply takes the premise of thgiiiment as given, and it is
guestionable whether holding pro forma sessiomghath the Senate has bound
itself to do nothing would either preclude the Serfeom being in adjournment or
satisfy its obligation to assemble on January’3Whatever may be the case under
the Adjournment and Assembly Clauses, howevegstlng been accepted in

interpreting the Recess Appointments Clause thaistuctive sessions,” Sen.

® Nor is it of any consequence for purposes of theeRs Appointments
Clause that the consent agreement orders declzaetthe second session of the
112th Congress [would] convene on Tuesday, Jarjaay12 p.m.,” 157 Cong.
Rec. at S8783. Even if the January 3rd pro foressisn were, on that basis,
treated as interrupting the recess, that would imeeeuce the total period of
recess to the twenty days running between Januangl January 23, and there is
no question that a recess of that duration is@efit to allow recess appointments.
See Evans387 F.3d at 1224 (finding a “ten- or eleven-dagdk in the Senate’s
Session” to be of sufficient duration to permitesg appointments).

’ The House was aware that the Senate had adjofontt year on
Saturday afternoon, December 17, 208&e, e.g157 Cong. Rec. H9932 (daily
ed., Dec. 19, 2011) (“Over the weekend, . . . Sehia¢rals led adjournment for
recess.”)jd. at H9954 (daily ed. Dec. 20, 2011) (“Saturdagabon, Senator
McConnell gave his consent to allow the Senatelfouan for the year.”). The
absence of any protest from that body may be tesmteconsent to the Senate’s
action.
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Rep. No. 4389 p. 2, of the sort held by the Sebateeen December 27, 2011 and
January 23, 2012 do not count in determining whrethe Senate is in “recess.”

Indeed, if holding pro forma sessions that no 8ena expected to attend
and during which no business can be conducted\deptine President of authority
to make recess appointments during a long bretieisenate’s proceedings, it is
difficult to see why the Senate could not acconfpligat deprivation without the
pretense of holding pro forma sessions. The Samatiel just as well declare itself
to be holding “constructive sessions,” Sen. Rep.4A889 p. 2, that no one, not
even the appointed chair, would be expected tocttdt is, of course,
inconceivable that the Senate was intended to theevauthority to nullify the
President’s recess appointment authority by sirdplslaring itself to be in session.
But what the Senate did during the period in qoedtiere is in substance no
different.

In granting the President authority to fill vaceescduring a recess of the
Senate, “it was the intent of the Framers to kegportant offices filled and
government functioning.’Evans 387 F.3d at 1224. An interpretation of the
Recess Appointments Clause that would allow theteio deny the President
authority to fill vacancies through “the long brgakc8 Cong. Rec. at S13, that
concluded on January 23, 2012, during which “nariass [was] conducted,” 157

Cong. Rec. at S8783, in the Senate and no comntiamisdrom the President
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were received, would “contravene[] the Presideitsistitutional obligation to
ensure the faithful execution of the lawsFree Enterprise Fundl30 S.Ct. at
3147 (quotingViorrison, 487 U.S. at 693).

CONCLUSION

The decision and order of the National Labor Retat Board should be

enforced.
Respectfully submitted,
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